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200 NOTES 

tionality of the statute, which are not passed upon in the 
opinion, announcing the decision of the Court, although with 
one exception they are summarily disposed of in the opinion 
of Mr. Justice Moody. That exception is the provision of the 
statute "forbidding the employee to make a contract releasing 
his employer from the consequences of his negligence." On 
this question Mr. Justice Moody does not pass, but states that, 
being a separable provision, the determination of its validity 
cannot affect the decision of the case before him, which arises 
under other provisions of the Act. 



Recovery for Damages for Mental Suffering in Tort and 
in Contract. 

The right to recover for damages for mental suffering, in 
actions arising ex delicto and ex contractu, is a question in the 
law concerning which there is a diversity of judicial opinion. 1 
There is an apparent reluctance to grant recovery in such cases, 
due chiefly, perhaps, to the difficulty of definitely ascertaining 
the true measure of damage from a pecuniary point of view. 2 

In actions arising ex delicto the weight of authority is in 
favor of a recovery for anguish of mind, but the right is 
limited to three well defined classes of cases, viz., first, where 
some physical injury has been inflicted; 3 second, where the 
plaintiff has been subjected to personal indignity, as in defama- 
tion, malicious prosecution, or seduction; 4 and third, where a 



of McCullough v. Virginia, 172 U. S., 102. Mr. Justice Brewer's lan- 
guage is cited: "However broad and general its (a statute's) language 
it cannot be interpreted as extending beyond those matters which it 
was within the constitutional power of the Legislature to reach," p. 
112. Note, however, that the statute there referred to was a state 
statute. It would seem that such statutes are more leniently treated 
than acts of Congress in that the mere fact that on their face they 
apply to objects in general, some of which are outside the power of 
state control, invadidates them only pro tanto; the explanation, per- 
haps, is that the Federal Government, in contradistinction to that of 
the state, is a government of limited powers. 

'See Beaulieu v. Great Northern Ry. Co., 114 N. W. Rep. (Minn.), 
at p. 353 (Dec. 27, 1907). 

'Ibid., at p. 355. 

*8 Am. and Eng. Enc. Law, 658; Cent. Dig. (Am. Ed.), vol. 15, Col. 
1756, sec. 100. 

4 8 Am. and Eng. Enc. Law, 668; Cent. Dig. (Am. Ed.), vol. 15, Col. 
1756, sec. 100. 
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clear legal right of the plaintiff has been invaded in such a 
wilful or malicious manner as would naturally cause mental 
distress, regardless of the preceding elements of physical injury 
or personal indignity. 5 It does not follow, however, that this 
is a proper element of damage in all tort actions, and it has 
been held that there could be no recovery for mental suffering 
which resulted to a mother from the death of a child by a 
wrongful act; 8 nor for libeling the dead; 7 nor for mere fright 
resulting in a nervous disorder; 8 nor for anxiety for safety of 
one's self or family during a blasting operation; 9 nor from 
threats or duress by means of which property was unlawfully 
procured. 10 The better rule would seem to be that recovery 
for mental pain in this class of cases is restricted to those in 
which there is an accompanying invasion of a legal right, physi- 
cal bodily injury, malice, insult or inhumanity. 11 

As a general rule, pain of mind is not a subject of damages 
in actions arising ex contractu, except where the breach of a 
contract amounts in substance to an independent, wilful tort. 12 
Exceptions to the general rule are actions for breach of promise 
to marry, 13 and actions against carriers for wilful or malicious 
injuries to passengers, in violation of their contract to carry 
safely. 14 The great weight of authority is against a recovery 
for mental suffering through failure to deliver telegrams. 16 
Some courts, however, hold contra, in accordance with the so- 
called "Texas doctrine." 1S Where this doctrine has been fol- 
lowed it has been adhered to consistently, and an extreme case 
is found in North Carolina, 17 where recovery was allowed for 
fright and worry incident to a father's failure to meet his 
young daughter at a railroad station, because of the non- 



5 Lesch v. Railway Co., 97 Minn., 503 (1906). 

'State, Coughlan v. Railway Co., 24 Md., 84 (1865). 

' Bradt v. New Nonpareil Co., 108 Iowa, 449 (1899). 

'Porter v. D. L. & W. R. R. Co., 73 N. J. Law, 405 (1906). 

• Wyman v. Leavitt, 71 Me., 227 (1880). 

10 Wulstein v. Mohlman, 57 N. Y. Super. Ct, 50 (1889). 

u Morse v. Duncan, 14 Fed. Rep. (C. C), 396 (1890). 

12 See Beaulieu v. Great Northern Railway Co., supra, at pp. 354, 355 ; 
Wilcox v. R. R. Co., 8 U. S. App., 118 (1892). 

13 Coll v. Wallace, 24 N. J. Law, 291 (1854). 
"Craker v. Railway Co., 36 Wis., 657 (1875). 

15 See Beaulieu v. Great Northern Railway Co., supra, at p. 354. 
"Ibid., at p. 355; Cent. Dig. (Am. Ed.), vol. 15, Col. 1759, sec. 105. 
"Green v. Telegraph Co., 136 N. Car., 506 (1904). 
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delivery of a telegram advising him of her arrival there at a 
scheduled hour, and the terror which ensued during a lonely 
ride at midnight to her home. 

Recovery has also been allowed for mental pain resulting 
from the mutilation of a dead body; 18 from the breach of con- 
tract to carry a dead body safely, where such breach consti- 
tuted a wilful tort; 19 and from the breach of contract of an 
undertaker to keep safely the body of a dead child. 20 The 
Supreme Court of Minnesota, however, has recently refused 
a recovery for mental distress where a railroad company neg- 
ligently failed to carry a dead body to its destination according 
to the usual train schedule, the delay interfering with the 
funeral plans and causing anxiety, humiliation and other an- 
guish of mind. 21 The case holds that the facts establish a 
breach of contract only, and in the absence of a wilful tort 
incident to such breach, mental suffering is not an element of 
damage. It would seem to be in exact accord with the general 
rule, and commends itself to the legal mind as a sound view 
of the question involved. The subject is thoroughly reviewed, 
and the authorities fully stated, in the opinion of the Court. 



The Scope of the Remedy of Discovery. 

The usefulness of a bill of discovery in eliciting evidence to 
forward the ends of justice and render more difficult the 
successful perpetration of fraud is illustrated in a case recently 
decided by the United States Circuit Court for the District of 
Kansas. The case is that of the Mutual Life Insurance Com- 
pany of New York v. Griesa et al., 156 Fed. 398. One Per- 
kins, who had taken out a policy with the complainant com- 
pany for $100,000, in addition to several other policies aggre- 
gating nearly a million dollars with other companies, had been 
killed by accidentally falling from the roof of his house, 
shortly after having paid the first premium on the policy. The 
circumstances accompanying the accident were highly suspi- 
cious, pointing to a deliberate suicide; indeed, the ooroner 
thought that such was the case. Perkins had purchased mor- 



" Larson v. Chase, 47 Minn., 307 (1891). 
"Lindh v. Railway Co., 99 Minn., 408 (1906). 
"Reinhan V. Wright, 125 Ind., 536 (1890). 
" Beaulieu v. Great Northern Ry. Co., supra. 



